Douglas H. Shulman




October 19, 2009
Commissioner

Internal Revenue Service

11111 Constitution Ave., NW

Washington, DC  20224

Dear Commissioner Shulman:
I am writing to express my alarm and concern about the recent efforts to enforce the filing of the Form TD F 90-22.1 (FBAR) by Americans with overseas bank accounts.  I have been a tax preparer for Americans living overseas for more than 20 years, and I am frankly appalled at the harsh and unfair approach taken by the Treasury Department with respect to the requirements set forth in this form.

I am quite certain there are a number of Americans who have used foreign bank accounts to shelter income from US tax.  And perhaps the fear of harsh penalties will (and I have read, actually has) encourage them to come forward and disclose these accounts.  However, for the thousands of Americans that choose to live and work overseas, they do not use these accounts to evade tax but merely to facilitate their daily life.  They are not criminals because they have amounts in excess of $10,000 in those accounts that have not been duly “registered” with the IRS.  And they are not deliberately evading US taxation ---rather they were not aware of this form (which is only briefly alluded to at the bottom of Schedule B).

The Treasury Department and the Internal Revenue Service, in my view, need to re-examine and make the necessary changes regarding who is being caught in this gigantic net that the new rules surrounding the FBAR has cast.  As I have followed the newspaper reports, IRS notices, fearful e-mails from clients, etc. that have been swirling around for the past few months, there are three things that seem to surface again and again:
(1) The FBAR is a singularly confusing and demanding form. I cite just three examples of this, but there are many more: (a)  The vast majority of tax preparers and tax filers have no idea which accounts really “need” to be disclosed (joint accounts with foreign owners, business accounts, pension accounts, etc), and there are serious questions about the rights of the United States government to details on such accounts.  (b) The rule that the highest account balance for the year has to be disclosed has proven almost impossible to comply with for some taxpayers due to the way banks and other financial institutions operate overseas.  I cannot imagine why the information being requested was not more carefully thought out by the designers and 
implementers of this form given the global context it applies to. (c) There are no provisions for late filing or explanations for late filing that will allow penalties to be waived.  In our imperfect world, the reasons for this being unreasonable are too numerous and too obvious to list.
(2) The penalties are completely out of line with the severity of the “offense”.  I have many clients who never even knew they had to file a tax return much less know about the FBAR—often because they moved with their family to a foreign country when they were young.  Imagine one comes to me and says he read he had to file US tax returns and wants to do the right thing.  In the meantime, he saved some money for himself and his family in a foreign account and now, when he files his back year returns and reports those accounts, the Treasury Department wants 20% of the highest balance of any account in the last 6 years plus interest, accuracy-related penalties, etc.  AND, he could face criminal prosecution!  The rules, as written, do not rule out this scenario and it is absurdly unfair to potentially subject a US taxpayer to it.
(3) A great deal of uncertainty surrounds the enforcement of the penalties for late or non-filing  of the FBAR, making it difficult, if not impossible, to offer valid and reliable advice as a tax preparer.  There have been efforts to clarify the rules, such as a “Frequently Asked Questions” paper issued by the IRS on May 6, 2009, but this can hardly be the basis for policy or enforcement.  In fact, the FAQ just referred to is directed to the Voluntary Disclosure program that is designed to “bring taxpayers that have used undisclosed foreign accounts…to avoid or evade tax into compliance with United States tax laws.”  What about those taxpayers who are not in that category—who did not use these accounts to evade US tax, but simply to go about the business of living in a foreign country? I have not recommended they file using the Voluntary Disclosure program because they are not tax evaders and had no idea they were doing anything wrong.  But they are worried to death about what is going to happen and I am not able to reassure them with anything other than the fact that enforcement of this policy against them surely would be a travesty of justice.
I find in interesting and not a little disturbing that the same government that gave hundreds of billions to failing financial and other business enterprises without requiring ANY accounting for use of those funds now turns around and wants to penalize Joe Taxpayer 20% of his highest account balance in a foreign account JUST for not telling the US government about that account—never mind that it may not have even generated income.  This is beyond any rational system of government that has ever existed.

I close by saying that I make my living helping Americans comply with their US tax obligations.  I am proud of the work I do—but in order to serve my clients there must be in place a system of rules that is clear, fair and widely available to both overseas taxpayers and  those of us in the business of assisting in their tax return preparation. I am hopeful that this letter and others like it will result in the Treasury Department and the Internal Revenue Service re-thinking the FBAR and developing a system for reporting foreign accounts and penalties for failure to do so that is fair, predictable and in keeping with our democratic system of government.
Sincerely,

Jane Bruno
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